approval of the Wagner and Taft-Hartley Acts and Senate filibuster votes that signaled the demise of the 1978 Labor Law Reform Act and the 1992 Workplace Fairness Act. 4 The newspaper accounts are in one sense simply a snapshot; they cannot substitute for the depth and perspective available from historical and other scholarly analyses. At the same time, quantity and quality of press coverage tend to reflect the urgency associated with reform efforts during Congress's critical review period. Moreover, while newspaper owners as employers may be presumed to oppose pro-union changes in the NLRA, the tone and content of coverage are not invariably unfavorable to organized labor's position. ' In any event, news stories, opinion columns, and editorials capture how issues and arguments were framed and understood at the time key legislative decisions were made, thereby shedding light on factors that influenced Congress either to approve or decline a major law reform effort.
In examining the four legislative campaigns, I borrow from political scientist John Kingdon's view of Congress as a form of organized anarchy.' Kingdon's model of lawmaking, as dynamic and discontinuous yet also coherent, largely comports with my own experience while serving for over seven years as a committee counsel in the U.S. Senate. Kingdon posits a recurring interplay among three separately developing process streams: problems that capture the attention of the policy community working in and around Congress; proposals generated and refined as potential solutions to the problems; and political climate that allows for or discourages openings in the legislative process to enact the possible solutions.'
All four legislative campaigns featured potentially enactable proposals that were concrete, feasible, and sufficiently refined by policy participants so that they might have ripened into statutory solutions. What separates successes from failures, however, are the magnitude 5. See Part I.A, infra, discussing favorable coverage of Wagner-Connery Act. More generally, the Court has upheld journalists' right to organize under the NLRA (see Associated Press v. NLRB, 301 U.S. 103 (1937)), and journalists at many major newspapers are covered by collective bargaining agreements. and resonance of the perceived policy problems and also certain distinctive aspects of the political environment before and during floor consideration.
The problems identified in 1935 and 1947, manifested through a series of strikes and confrontations, commanded exceptionally broad and intense attention from the public at large as well as the labormanagement policy community. This attentiveness and sense of immediacy were the essential predicates for legislative success; in both 1935 and 1947, bills moved through the House and Senate in virtual lockstep over a period of less than two months. Further, the political climate in these two instances featured unusual extrinsic circumstances that generated vital momentum for each bill's congressional supporters. In 1935, a pivotal factor was two Supreme Court decisions, invalidating the Railway Pension Act and the National Industrial Recovery Act, that came down during Senate and House floor consideration of the NLRA. In 1947, an important development was the fear of spreading communism at the dawn of the Cold War era.
By contrast, the bills defeated in 1978 and 1992 involved far less public awareness of or investment in the policy problems identified by members of Congress and their staffs. Whether due to a lack of dramatic and disruptive tactics or to the absence of a compelling substantive message, the proposed reforms never generated sufficient urgency with key policymakers or the public at large. Relatedly, House passage in these cases was followed by a delay of eight to eleven months before the Senate turned to floor consideration. This prolonged period may well have aided bill opponents at a time when recently revised Senate rules on filibusters were becoming a serious obstacle to enactment of majority-favored legislation.
Part I relies primarily on newspaper accounts to describe key factors contributing to legislative successes and failures in the labor-management relations area. Part II discusses possible lessons for the future.
I. Legislative Successes and Failures

A. The 1935 Wagner-Connery Act'
The bills that became the NLRA moved from committee report to presidential signature in a two-month period between early May and early July 1935. gripped by strike activity that stemmed primarily from workers' efforts to secure union recognition and collective bargaining. 10 Organized labor and its supporters in Congress had warned that workers' patience in pursuit of these basic protections was running out." Reports of strike activity across the country accompanied the decisive stages of the legislation, creating a heightened sense of urgency for congressional action.
By May 1935, news articles reflected the growing prospect of a national labor emergency. 12 A major strike idled 4,000 shipbuilding workers in New Jersey immediately before the Senate floor vote on May 16, delaying $50 million worth of production." Days prior to the House floor vote in June, a strike date was announced for some 400,000 coal miners.1 4 A Washington Post article at the end of May addressed a litany of current or imminent work stoppages-by longshoremen on the Pacific Coast, lumber workers in the Northwest, steelworkers in Ohio, and textile workers in the Southeast. 15 Strike at times appeared to sympathize with striking workers and bystanders who endured tear gas barrages or shotgun fire from company personnel and National Guardsmen. 2 7 One reporter, recounting the fear experienced by picketers, observed: "You forget the equities of the situation and wonder what kind of persons they are who can fire gas projectiles and toss tear grenades with such uncanny precision." 28 These accounts of workers risking their jobs, their health, and even their lives to secure rights to organize and bargain collectively seemed to frame the magnitude of the policy issues at stake during the last weeks of congressional deliberations. The timing of the Supreme Court decision, removing any prospect that the Industrial Recovery Act could deliver employee protections, galvanized organized labor for its final push toward enactment. In addition, the Court's skeptical constitutional stance had a quirkier positive effect on the political climate, by tacitly inviting Republican legislators and business leaders to give the proposed law a free pass.
The Senate approved the Wagner bill with "unexpected speed" 29 twelve days before Schechter Poultry was announced. A New York Times story reported the "change from determined, delaying opposition to the mere making of a record against the proposals" following a Court decision in early May that had invalidated the Railway Pension Act. 30 The story went on to summarize this "new Republican attitude" as follows: "If there is a good chance of knocking out all these things in the courts, and they are going to be put through anyhow, it is a wise policy to put no particular legislative obstacles in their path." 3 '
Right after the Court decided Schechter Poultry, the Washington Post described the Wagner-Connery measure as "heading into the validity maelstrom." 32 An article in the Pittsburgh Post-Gazette suggested that some legislators voted for the bill knowing it did not meet the Court's constitutional test. 33 In July, the Democratic Senate leader wryly observed that a speech by the Republican National Committee chairman challenging the Wagner Act's constitutionality was in effect criticizing leading Republican senators who had voted for final passage. 4 In sum, the Republican Party, along with top business leaders, evidently concluded that a bruising floor fight was unnecessary because the Wagner Act would fail under the Court's constitutional test." 5
B. The 1947 Taft-Hartley Act 36
The bills that became the Labor Management Relations Act (LMRA) 3 1 traveled from initial committee report to veto override between mid April and late June 1947. 38 The backdrop once again involved a prolonged period of intense strike activity beginning in early 1946, just a few months after victory was declared over Japan. But whereas the strikes in 1934 and 1935 had focused primarily on demands for union recognition and efforts to resist employer cutbacks, the strikes in 1946 were mainly about wage increases for those who had union contracts. With the post-war rise in prices, millions of workers expressed frustration over the decline in their real income. Strikes during 1946 set a record for lost worktime, and the resultant disruptions to vital services generated hostile reactions from large portions of the public.
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Press coverage of the Wagner-era strikes had reported on the violence but also had addressed the labor movement's substantive demands and priorities. By contrast, press coverage of Taft-Hartley-era strikes focused more heavily on adverse consequences to the public. During May and June 1947, newspaper stories were regularly critical of union-initiated strikes that undermined economic growth and frustrated Americans in their daily lives. A number of articles addressed the negative impact of strikes on the nation's economic health even as that health was noticeably improving. A Los Angeles Times front-page article reported on record employment growth as well as increases in personal income and consumption of goods but added that "fear-generated by confused politics, works stoppages and the excessive demands of labor-may topple the future into a recession through hysteria." 40 The New York Times reported that lost strike days had peaked in April 1947,1 adding in a separate story that although industrial profits were robust, "[h] ad not a third of the [1946] production been lost by a record number of strikes, the year's earnings would have surpassed all records." 42 Additional articles discussed the adverse effects of strikes and labor union conflicts on particular industries such as building construction in New York and film production in Los Angeles. 43 Many articles also described the disruption and hardship experienced by the American public from strikes and related labor protests. A strike by telephone service workers was reported to have reduced nationwide long-distance phone service by eighty percent and deprived six million subscribers of some or all services." Other strikes deprived the public of bus services, threatened to curtail urban food supplies, halted rail freight shipments, and scaled back the creation of movies. 4 5 One emotionally charged story described how a minister and his brothers braved threats from union picketers to dig their own mother's grave at a strike-ridden cemetery. 46 Press coverage in the late spring of 1947 reflected a perception of unions as having substantially overreached; this in turn helped frame the importance of policy changes that would restrict unions' statutory authority and their economic power. Organized labor's legislative strategy may have contributed to the momentum for reform. Need for Curbs, CHI. TRIB., May 25, 1947, at 12 (describing how agriculture suffers from strikes because machines wear out and farmers "can't even get baling wire to fix the old ones up"). Tines article reported that by resisting all proposed adjustments and offering no proposals of their own, union leaders and their principal congressional spokesmen had become isolated in the face of public demands for change. 47 One additional factor that intensified the political climate favoring enactment of Taft-Hartley was growing national concern about the spread of communism and the labor movement's possible role in this development. During May and June 1947, there was heavy coverage of the threat posed by communist expansion abroad and infiltration at home. The Cold War had begun, and newspapers across the country reported on communism's movement across Europe as well as the continuing size of Soviet military forces. 48 The press also focused on the possible influence exerted by communist organizations and sympathizers in the United States, often reporting on charges made by the House Un-American Activities Committee. 49 In an April 1947 opinion poll, sixty-one percent responded that membership in the Communist Party should be prohibited by law. 50 Numerous newspaper reports identified unions as an alleged refuge for communists and fellow travelers. 5 1 One prominently featured story in the weeks preceding Taft-Hartley enactment involved allegations that the Communist Party had directed a union to engage in a major strike in 1941 at an Allis-Chalmers plant in Milwaukee. A House labor subcommittee concluded that the CIO-UAW local union president had been "a tool of the Communist party," and that the strike was called because the plant was doing important work for the Navy at a time when Soviet Russia had a nonaggression pact with Germany. The subcommittee went on to assert that "the Communist influence at Allis-Chalmers during the past ten years has created friction between this employer and its employees" and stated that no employer should be required to bargain collectively with a union representative who either is a Communist Party member or reasonably can be regarded as affiliated with the party. 53 The LMRA included a provision barring unions from receiving National Labor Relations Board certification or assistance until its officers filed affidavits stating they were not communists or communist sympathizers. 54 Newspapers in June 1947 captured the views of individual citizens, columnists, and editorial writers that "[tihe Communists in labor unions are too numerous," 5 that "[t]heir foothold in the labor movement is the most valued Communist asset," 5 6 and that "union bosses [stand] elbow to elbow with the Communists in the assault [on the Act]."." The national anxiety about communism and its alleged strength within the union movement during the spring of 1947 was probably not a decisive factor given Congress's overwhelming support for Taft-Hartley. Still, the public and congressional focus on communist threats further undermined the image and political influence of unions as the LMRA was considered.
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C. Failure of Legislative Reform Efforts in 1978 and 1992
At one level, it may seem harsh to label these two efforts failures. In both cases, bills passed the House and enjoyed majority support in the Senate, but proponents could not garner enough votes to end Senate filibusters. In the legislative arena, however, "almost" has a hollow ring. And in these two instances, newspaper coverage offers some insight into key shortcomings that resulted in an inability to secure Senate passage.
The 1978 Labor Law Reform Act"
The Labor Law Reform bill sought to alter NLRA procedures and remedies aimed at existing violators; it did not address substantive definitions of legal or illegal conduct. The bill's objectives were speedier union representation elections, greater union access during organizing campaigns, and stronger monetary relief for illegally fired workers. Press coverage in the weeks preceding the Senate floor fight focused more on the struggle between labor and business interest groups than on the underlying policy problem of significantly increased unlawful activity by employers during the 1970s. One editorial opined that "[b] oth unions and employers have loaded this bill with symbolic freight far out of proportion to anything that it will accomplish." 60 Other articles emphasized that "[sleldom has the Capitol seen such a variety of pressure tactics from lobbyists" 61 and predicted that "[riesults of the impending confrontation ... are expected to deal the loser a major setback in credibility and influence on Capitol Hill for years to come." 62 Consistent with this theme, a Washington Post story featured a pivotal undecided senator who expressed concern about the deluge of "grass-roots" efforts directed at him; he worried that the heavy volume of cards, letters, phone calls, and telegrams could shut down his daily office operations.
63 A single pro-business organization estimated it had sent out 12 million pieces of mail-and that was more than two weeks before the first Senate cloture vote in mid-June."6 A major story line in contemporaneous accounts was the unprecedented mobilization of diverse business interests into a united political front on labor issues. Notably, large unionized firms that had long adjusted to the NLRA joined the antiunion coalition.
6 1 Corporate political action committees and "grassroots" campaigns involving local businesses had proliferated starting in the mid 1970s. 66 The defeat of organized labor's principal congressional objective was viewed as a vindication of these new techniques, evidence that "the business community has developed an effective lobbying capacity exceeding any influence it has exercised in Washington in the past." Conversely, coverage of the 1978 Senate floor fight also referred to the waning influence of the labor movement in Washington. 68 President Jimmy Carter and Secretary of Labor Ray Marshall decried the "grossly distorted" lobbying effort against the bill itself. 6 9 But apart from describing allegations that the proposal's relatively moderate provisions were being mischaracterized, the press reported frequently on the image problems of unions. Stories and columns routinely referred to the labor movement as "big labor" and to its leaders as "union bosses," 0 even as Secretary Marshall responded that this type of commentary centered on the "mythical enemy of the working man-union bosses."n In addition, numerous stories during these weeks discussed both the union movement's role in fostering inflation and union leaders' ties to organized crime. 72 Labor leaders acknowledged that the old clich6s about union officials as power brokers or hoodlums were hurting them when they sought congressional action on behalf of workers. 73 The print media's seeming passion to frame a gladiatorial battle between business and labor, rather than devote attention to the underlying policy issues, may reflect in part the evolving priorities of their audience. In the aftermath of Watergate, lobbyists, interest groups, and the role of money on Capitol Hill became more important and intriguing to readers. Ultimately, however, labor's inability to generate sufficient public recognition and concern about the burgeoning antiunion lawlessness among employers severely damaged its legislative reform effort. As one Senate supporter reportedly observed at the time, " [m]any conservatives 'smell blood in the water'"; these opponents viewed the labor-reform measure "as a convenient vehicle to discredit labor's validity as a major social institution." Two months later, target votes to secure cloture for labor law reform included many of these same senators, who were understandably reluctant to "walk the plank" twice in such a short period. Instead, some senators may well have used opposition to labor law reform to try to resurrect their standing in conservative circles. strikes; not surprisingly, this period witnessed a dramatic decline in the number of strikes. 0 But despite union efforts to explain why the demise of the strike as a meaningful self-help weapon was undermining wage levels and economic welfare for millions of employees, a number of stories cast doubt on this narrative by presenting replacement workers in a relatively sympathetic light. A front-page Wall Street Journal story followed a forty-eight-yearold man who quit his union job at a different company and crossed a picket line to become a millwright, and a permanent replacement, during a prolonged strike at International Paper. 8 1 Although angry strikers slashed his tires, the replacement worker was unmoved: "I didn't feel bad-I considered myself lucky... . Unions were needed when they started, but they've come to a stopping point."8 2 After invoking national polls that revealed surprisingly low visibility for the American labor movement, the reporter observed: "For many workers, crossing a picket line just doesn't carry the severe stigma it once did. Fewer Americans have family or friends in unions. And, particularly when unemployment is high, an honest day's work-or any work-can have more appeal than solidarity and brotherhood." 83 Another story in a West Virginia paper described the travails of four anonymous and fearful replacement workers." The story quoted the four as saying they took the jobs to feed their families, adding "[a] $14-an-hour job is hard to find." 85 The reporter also highlighted the replacement workers' assertions that they had out-produced union workers and "done a safer and more efficient job at the plant."
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To be sure, there were stories and opinion columns, including in local papers, that developed the policy arguments in favor of banning permanent replacements. Newspapers reported on the concern that collective bargaining was severely undermined without an effective right to strike and that the threat as well as the reality of permanent replacements was having a chilling impact on the protected rights of unions and their members. 87 Yet on the other side (apart from stories REv. 65, 80-81 (1999) (citing sources reporting that overall strike activity declined by more than fifty percent from the 1970s to the 1980s, and major strikes-involving one thousand workers or more-declined by nearly ninety percent from the 1970s to the mid 1990s). about replacement workers trying to make ends meet) some newspapers seemed to view the key policy issue from the standpoint of big business and big labor more than NLRA purposes or priorities. Thus, a Washington Post editorial suggested that permanent replacements had increased at a time when unionized U.S. industries were under heavy global pressure to reduce labor costs and that it was not necessarily Congress's job to outlaw this development in order to help restore some of labor's lost clout.
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In the end, as was the case in 1978, Senate consideration did not occur until many months after House passage, and a pro-business antiunion minority thwarted the bill by using Senate procedures. 9 But the presence of fifty-seven Senate votes favoring cloture should not obscure the fact that an issue of enormous concern to unionized workers never really grabbed the American public.
II. Possible Lessons for the Future
A. The Special Force of the Filibuster
One obvious difference between legislative success and failure involves the impact of Senate supermajority requirements: the 1978 and 1992 filibusters are part of a dramatic change in overall Senate operations. Since the mid 1970s, when the Senate adopted its two-track system for handling legislative debate, it has been easier to mount a filibuster because other floor business can move forward while cloture proceedings are pursued simultaneously on a separate track. 90 Between 1917 and 1971, filibusters were a genuinely rare occurrence, with an average of just over one cloture motion filed each year. 9 The proliferation of filibusters and the resultant increase in Senate gridlock have triggered numerous calls for reform. 9 3 Compelling filibustering senators to occupy the floor full-time and block all other business might well disrupt or interfere with these members' ability to accomplish important tasks, such as interacting with their staff and with interest groups on other legislative matters, meeting with local constituents, and raising money for their re-election campaigns. Returning to some form of the one-track system also would render the process of obstruction reasonably transparent and hence politically more costly with respect to an impatient or cynical public. And a reversion to old ways would again make filibusters physically taxing and uncomfortable, presumably one reason they were so rare prior to the 1970s.
Regrettably or not, most congressional observers regard the prospect of major reform in the near future as improbable. Although critics also have raised intriguing constitutional challenges to the filibuster, 94 those challenges too seem unlikely to move forward any time soon. Indeed, it is well understood that representation in the Senate is an "undemocratic" aspect of our Constitution, designed to over-represent less populous states that are predominantly rural in composition. 95 Ruraldominated states tend to have a minimal labor-movement presence, and their senators are predictably disinclined to support pro-union policy proposals. This structural reality, combined with the virtually unlimited ability of corporations to influence senators under the Court's campaign finance rulings, 96 creates daunting challenges to legislative movement in the Senate. Jan. 11, 2010, at A17 (contending that the Senate's rule-based supermajority requirement is constitutionally suspect for several reasons: (i) it flaunts the Constitution's identification of supermajority requirements for only a few special cases; (ii) it circumvents the presumption that for closely contested bills the vice president should cast the deciding vote; and (iii) it undermines the constitutionally mandated rule that a majority of senators will constitute a quorum for doing business). But apart from the difficulty of altering Senate rules and practices, the significant increase in filibusters is also due to a more ideologically polarized party structure and the concomitant decline in moderate or centrist members. This polarization is especially evident in the case of NLRA reform, an issue on which the business community has been fiercely united since the late 1970s. In diverse policy areas addressing health care, financial institutions, and unemployment benefits, the increase in filibusters has often resulted in delayed or modified enactments, but it has not foreclosed all chance of success. Even for policy proposals affecting workplace law, real and threatened filibusters have not prevented the Senate from approving significant new regulation on employment discrimination, plant closings, or family and medical leave. 97 What makes labor law reform unusual is the unrelenting opposition of a unanimous business community, encompassing large employers and small firms, manufacturers and service providers, and companies with liberal as well as conservative reputations on social justice matters. While unions and their members have prevailed in the Senate since 1970 on bills where "business opposition is divided or less than fully committed," 98 NLRA reform does not belong in that universe. The business community's uncompromising stance is not terribly surprising when one considers the shift in power between unions and management over four decades. A series of labor market developments-primarily stemming from globalization, advances in technology, and growth in immigration-have produced substantial changes in how terms and conditions of employment are defined and structured. 99 These changes have greatly enhanced management's ability to evade or defy NLRA requirements and aspirations. Given the direction and magnitude of the shift, unions and employers are fundamentally at odds regarding the desirability of NLRA reform. Unions want and probably need such reform in order to lessen the risk that there will be further losses in majority representation and collective bargaining, whereas the employer community seems entirely comfortable with that risk. 100
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B. Building the Case for Urgency
Although the special role of the filibuster on NLRA matters has diminished chances for legislative success, Kingdon's model suggests the central challenge is to render a policy problem sufficiently compelling to justify urgent congressional consideration. In 1935 and 1947, the pervasive presence of strikes and disruptive worker protests was essential to establishing the broadly perceived need for an immediate legislative solution. In 1978 and 1992, that prevailing sense of urgency never materialized. Indeed, the lack of felt urgency even after House approval resulted in long delays (as more urgent policy issues took priority on the Senate floor) that effectively facilitated the filibuster efforts of bill opponents.
There is some irony in the fact that widespread resort to strikes is unlikely to produce such urgency in the future, given the adverse impact of the permanent replacement weapon on legal protections for and public attitudes toward strikers. But the union movement has developed other channels for visible and forceful group action, notably comprehensive campaigns aimed at investors, consumers, regulators, community groups, and the media. These campaigns, like the strike in earlier times, may be seen as efforts to generate economic pressure, energize workers at the grassroots level, and educate broader segments of the public. 01 When directed at employers, the new techniques and strategies have often proved effective in securing union recognition and in establishing and enforcing collective bargaining relationships. Additionally, worker centers, focused on the diverse needs of low-wage and especially immigrant employees, have succeeded in pressuring employers to modify working conditions and in educating a wider community. 102 It seems at least plausible that the new approaches, having achieved results with employers, can be harnessed to convey to policymakers and the public an urgent need for congressional action.
That brings us to the core question: whether NLRA reform really is urgently needed. What must the public-as well as policy communities in and around Congress-understand and believe in order to conclude that the Act requires immediate attention? Without delving into need a clearer understanding of the growing balkanization in labormanagement relations norms and practices, a trend likely to increase without substantial updating of the federal law that fosters a uniform national approach.
The legislative reform narratives set forth in this article indicate that developments in the political climate usually occur independently of whether a policy problem is perceived as sufficiently salient and urgent to warrant congressional consideration. Yet while extrinsic developments in Supreme Court jurisprudence or American foreign policy may be difficult to anticipate, they cannot become enabling factors unless the case for urgency is already in place. Conversely, without sufficiently broad-based perceptions of a policy problem's immediate importance, such extrinsic developments can delay and perhaps derail majority-supported legislation. In this context, supporters of the proposed Employee Free Choice Act have cause for concern. Notwithstanding House approval in 2009, Senate floor consideration was deferred for the remainder of the 111th Congress, in large part because of protracted attention to the "more urgent" proposal for health care reform. Following the Democrats' loss of their House majority in the 2010 elections, prospects are dim for passage of the Act in the foreseeable future. Supporters have expended great effort and energy to promote a stronger public awareness and appreciation for why NLRA reform is so important, but obviously there remains work to be done.
It may be that the next presidential campaign will feature an extended and educative focus on how to address the acute inequalities that persist in our economy. It also seems possible that emerging Supreme Court doctrine on federalism and dual sovereignty may further undermine the NLRA's presumed aspiration for a uniform legal approach. And it is even conceivable that political pressures will result in some structural adjustment to the vastly overused filibuster procedure. Still, the lesson of past legislative efforts is that socioeconomic conditions, extrinsic developments in foreign policy or in the courts, and Senate rules or practices-however important-are not the decisive factors distinguishing success from failure. If labor law reform is to take place in the future, proponents must generate a more robust and compelling case for urgency, both within the relevant policymaking community and in the public imagination.
